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“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” 
 
–Eighth Amendment, Constitution of the United States of America 
 
 
 
History of Lethal Injection 
In May of 1977, Oklahoma became the first state to formally legalize the use of lethal injection in executions. It was originally intended to be a more humane alternative to electrocution and lethal gas, as well as being more affordable than the latter two. Texas was the first state to execute Charles Brooks, by lethal injection, on December 7, 1982.[footnoteRef:2] By the turn of the century, lethal injection had become the main method of execution for most states where capital punishment was deemed constitutional. From the lift on the federal moratorium on the death penalty in 1976 until the 2020’s, lethal injection had been the method used in about 1,100 executions in the United States.   [2:  Denno, D. Getting to Death: Are Executions Constitutional? 82 Iowa L. Rev. 319 (1997) at 375. ] 

Until 2009, most states used a three-drug combination usually in the arm of the individual, in a generic area in the inside of the elbow wherever the executioner can find a vein, for lethal injections: a barbiturate anesthetic, usually sodium thiopental which allegedly could induce deep unconsciousness in twenty seconds, now replaced by pentobarbital when it was introduced in 2010, which essentially sedates the prisoner; pancuronium bromide which is a total muscle relaxant, an agent that paralyzes all of the individual’s voluntary muscles, causing suffocation; and potassium 
chloride, which causes irreversible cardiac arrest, stopping the heart and causing death.  
 
 
 
Current Status of the Death Penalty and Lethal Injection in the United States 
Today 
Among the States 
In total, twenty-seven states still have the death penalty on the books today. Alabama, Arizona, Arkansas, California (current moratorium), Florida, Georgia, Idaho, Indiana, Kansas, 
Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska, Nevada, North Carolina, Ohio, Oklahoma, Oregon (current moratorium), Pennsylvania (current moratorium), South Carolina, South Dakota, Tennessee, Texas, Utah, and Wyoming all still have the death penalty, with a few moratoriums in place. The preferred method in every state that has the death penalty is lethal injection currently, with different drug combinations used depending on the state. Thirteen of these states have an alternative method if lethal injection is unavailable or ruled unconstitutional. Florida, Kentucky, and South Carolina allow the prisoner to request a certain method. Fourteen states do not have an alternative method, only providing lethal injection.  
Alabama (effective July 2018), Mississippi (effective April 2017), and Oklahoma 
(effective November 2015) all have laws that allow the use of nitrogen hypoxia. The state of Tennessee allows the electric chair to be used upon certain requests and circumstances. The State of Utah allows the firing squad as a method of execution if the state cannot obtain the drugs necessary to carry out execution 30 days before the execution is to take place.  
 
Federal and Military 
The method of choice in federal executions is lethal injection. All three of the federal executions in the modern era have been by lethal injection. They were carried out in Indiana at the United States Penitentiary, Terre Haute, where the federal execution chamber is now located. The federal government uses pentobarbital.  
Notably, mass murderer and terrorist Timothy McVeigh was executed by the federal government by way of lethal injection on June 11, 2001, at the United States Penitentiary, Terre Haute.[footnoteRef:3] McVeigh is responsible for the deaths of 168 people and injuries of 680 people when he detonated a bomb in the Alfred P. Murrah Federal Building in Oklahoma City, Oklahoma in April  [3:  United States v. McVeigh, 157 F.3d 809, U.S. App (10 Cir. 1998).  ] 

1995. He was indicted on 160 state offenses and 11 federal offenses and found guilty on all counts. 
He was the first federal prisoner executed since 1963.[footnoteRef:4]   [4:  Jones, S. & Gideon, J. UNITED STATES V. MCVEIGH: DEFENDING THE "MOST HATED MAN IN AMERICA", 51 Okla. L. Rev. 617 (1998) ] 

The United States Military has not carried out any executions since reinstatement of the death penalty, but it plans to use lethal injection if it must exercise the death penalty.  
 
Overview of Lethal Injection Protocols and Procedures 
 Have you ever wondered what happens when someone is executed by lethal injection? It is a haunting, sobering procedure that many jurisdictions have labeled as “cruel and unusual”, a violation of the Eighth Amendment. The individual (let us remember this is still a human being, not just an inmate given a prisoner identification number), is brought from his or her cell on death row, usually separated in a cell block under heavy supervision. The individual will have given away all of his or her belongings prior to being brought to “death watch.” This is done as a precaution to ensure that the individual does not attempt suicide before the execution. The individual can receive spiritual or religious counsel, speak to attorneys until the last minute, and may see his or her family or speak to them one more time. The individual is given a final meal, 
 
usually whatever is being served in the cafeteria that day, or they may be able to make a special request for a last meal well in advance, depending on the jurisdiction and prison policy.  
The individual is then brought into the execution chamber with a curtained window for the execution viewing, and strapped to a padded gurney, much like the gurneys one might observe in an ordinary hospital setting. A death warrant is read and personnel check to make sure there are no last-minute clemencies or stays of execution granted. The individual is asked if he or she has any last words. The victim’s family, the warden, the sheriff of the county where the crime occurred, official witnesses, ministers, family of the prisoner, and some press or researchers may be present behind the viewing glass in a separate room. Executions are no longer open to the public to observe. The last legal public execution was that of Rainey Bethea, which occurred in Kentucky in 1936, by hanging.[footnoteRef:5]   [5:  Blume, J. GHOSTS OF EXECUTIONS PAST: A CASE STUDY OF EXECUTIONS IN SOUTH CAROLINA IN THE PRE-FURMAN ERA, 107 Cornell L. Rev. Online 1799 (2022) at 1827.  ] 

 Prison personnel and executioners are usually not properly medically trained in carrying out these executions by lethal injection, as doctors are precluded from participating in executions. 
This violates the widely known Hippocratic Oath of “do no harm”. Typically, execution by lethal injection can take about five minutes from start to finish. Botched lethal injections have sometimes required more than two hours to achieve the intended result of death.[footnoteRef:6] To continue, the individual is hooked up to an IV system that administers the drugs. Some jurisdictions have machines that will distribute the drugs at certain times and at certain doses. Some jurisdictions may still have to inject the drugs into the IV line manually. Once the execution is complete, the individual is pronounced dead, and the viewing curtain closes, much like a somber end to a dramatic play. The body is then removed and autopsied, and returned to the family, or cremated or buried elsewhere  [6:  Death Penalty Information Center: Compounding Pharmacies.  ] 

 
if the family does not claim the body. From start to finish, the procedure is quite detached and sterile. There is little to no human element to it.  
 
A Unique Case 
In 2009, the attempted execution of Romell Broom in Ohio, was halted before any drugs had even been injected. Mr. Broom was convicted of kidnapping, murder and rape in Cuyahoga County, Ohio and was sentenced to death in October 1985. The sentence was affirmed on appeal in 1988.[footnoteRef:7] Despite inserting the IV in eighteen different areas on Mr. Broom’s arms and legs, prison personnel failed to find a suitable vein. In one instance they struck bone, which can be unbearably painful. It was the first lethal injection, and only the second execution in the United States to be halted while in progress.   [7:  Broom v. State, 40 Ohio St.3d 277, 533 N.E.2d 682 (1988). 7 Id. ] 

Mr. Broom appealed the order to attempt to re-execute him in 2016. He argued that continuing with the execution would violate the constitutional prohibition against putting someone in jeopardy of life twice. The majority reasoned that the first botched attempt to execute Mr. Broom was not a failed execution because setting the IV line was only a “preliminary step” to an execution. They further noted that the execution itself “commences when the lethal drug enters the IV line.” The majority stated that “because the attempt did not proceed to the point of injection of a lethal drug into the IV line, jeopardy was never attached.”7 A divided court in the Ohio Supreme Court ruled against his claims, authorizing the State to go through with the second execution attempt.  
 
The Court also denied Mr. Broom’s claim that the second execution attempt would constitute cruel and unusual punishment as this would violate the Eighth Amendment. If the prison personnel would comply with the state’s protocol and successfully carry out the execution, the majority wrote: “We simply are unable to conclude that Broom has established that the state in carrying out a second attempt is likely to violate its protocol and cause severe pain.”[footnoteRef:8]   [8:  State v. Broom, 146 Ohio St.3d 60 (2016). ] 

The State then rescheduled Mr. Broom’s execution for June 17th, 2020, but Ohio Governor Mike DeWine issued a reprieve on April 14th, 2020, citing the unavailability of execution drugs, which is a major problem within the world of capital punishment and lethal injection. Governor 
DeWine rescheduled Broom’s execution for March 16, 2022. Mr. Broom died at 64 years old on December 28th, 2020, of suspected COVID-19 complications.[footnoteRef:9] He spent more than half of his life on death row. This brings to light another potential problem brought on by lethal injection: longer time spent on death row because of a failure by the State to acquire the drugs necessary to perform the execution. Mr. Broom suffered at the end of his life, waiting to be executed by the state but unfortunately fell victim to the horrific complications of COVID-19. This could have been avoided had there been a readily available alternative method.   [9:  Stetler, R. DEATH PENALTY KEYNOTE: WHY MITIGATION MATTERS, NOW AND FOR THE FUTURE, 61 
Santa Clara L. Rev. 699 (2021) at 705.  ] 

   
Changes to the Formula 
Due to drug shortages, states have adopted new lethal-injection methods, including use of single drugs. Eight states have used a single-drug method for executions, being a lethal dose of an anesthetic (Arizona, Georgia, Idaho, Missouri, Ohio, South Dakota, Texas, and Washington).[footnoteRef:10]  [10:  Death Penalty Information Center: Overview of Lethal Injection Protocols. ] 

 
Six other states have at one point or another announced plans to use a one-drug protocol, but have not carried it out yet (Arkansas, California, Kentucky, Louisiana, North Carolina, and Tennessee).[footnoteRef:11]  [11:  Id.  12 Id.  ] 

 
Pentobarbital 
Pentobarbital has recently been introduced as a staple drug in some jurisdictions. Fourteen states have used pentobarbital in executions: Alabama, Arizona, Delaware, Florida, Georgia, 
Idaho, Mississippi, Missouri, Ohio, Oklahoma, South Carolina, South Dakota, Texas, and Virginia. Five additional states plan to use pentobarbital sometime in the future, as demand presents itself: Kentucky, Louisiana, Montana, North Carolina, and Tennessee.12 This drug is known to cause premortem flash pulmonary edema, which feels like drowning. Experts claim many prisoners have experienced this if they were executed with pentobarbital.  
A federal inmate, Wesley Ira Purkey was executed at the United States Penitentiary, Terre Haute, on July 16, 2020.[footnoteRef:12] This was more than 15 hours after the time the Federal Bureau of Prisons had set for a scheduled July 15th execution. Three Supreme Court rulings issued at about 2:45 a.m. removed potential legal impediments for his execution, and unfortunately, the date for his scheduled execution had passed. At 7:58 a.m. Eastern, Mr. Purkey’s defense counsel filed a Motion for Stay of the July 16, 2020, Execution While Pending Appeal with the Seventh Circuit. By then, a chaplain was praying inside the chamber. Scheduling multiple executions in a short period of time to use drugs before expiration dates and before another legal issue arises is common within the world of capital punishment, and this is exactly what happened with Mr. Purkey, along with a terribly  [12:  United States v. Purkey, 428 F.3d 738, U.S. App (8 Cir. 2005).  ] 

Pentobarbital was meant to be a better alternative when another drug became impossible to come by. Unfortunately, it has been proven to cause pulmonary edema or some sort of pulmonary trouble in about 84% of individuals it was used on in a study performed by a forensic pathologist.[footnoteRef:13] He and another pathologist read through autopsy notes and noticed that the individuals’ lungs weighed double what they should. Upon further investigation, they realized the lungs were filled with plasma, blood, and other fluids. This could have only happened when the individual was alive, according to the pathologists. This begs the question: does lethal injection really fall within constitutional boundaries? It seems that the use of pentobarbital stumbles into  [13:  Equal Justice Initiative, Lethal Injections Cause Suffocation and Severe Pain, Autopsies Show, 2020.  
 ] 

“cruel and unusual” territory, violating the Eighth Amendment. Drowning in one’s own bodily fluids cannot be classified as humane.  
Although Justice Gorsuch noted in Bucklew v. Precythe that executions are only meant to be protected from being “cruel and unusual”, they are not guaranteed to be painless, does this not cross the line? It is no longer policy to waterboard Guantanamo Bay detainees as it is regarded as inhumane, so why are states essentially drowning individuals during executions?  
 
Midazolam 
Seven states have used midazolam as the first drug in the three-drug protocol, including 
Florida, Ohio, Oklahoma, Alabama, Virginia, Arkansas, and Tennessee. Oklahoma used  
midazolam in the botched execution of Clayton Lockett in April 2014, and Lockett died after the procedure was halted.  
Clayton Lockett was executed in April 2014 at the Oklahoma State Penitentiary.[footnoteRef:14] In 2000, Mr. Lockett was convicted of murder, rape, and kidnapping. Mr. Lockett had cut himself, taken pills he was hoarding, and fashioned a noose from his sheets before he was brought to the execution chamber. He refused to cooperate with prison personnel, tried to jam his cell door, and was tased in order to get him to be cooperative. It is completely reasonable for an individual on death row to enter a natural “fight or flight” response mode when he realizes he is cornered and is in serious danger of his safety because he knows what is waiting for him as soon as he leaves his cell on death row for the last time.   [14:  Hanson, B. M. JUDICIAL HOT POTATO: AN ANALYSIS OF BIFURCATED COURTS OF LAST RESORT IN TEXAS AND OKLAHOMA, 12 Tenn. J. L. & Pol'y 161 (2018), at 163.  ] 

Mr. Lockett was administered a previously untested mixture of drugs not before used for execution in the United States. The same combination was used in Florida, but in Oklahoma, the prison personnel administered about ⅕ less of the midazolam, the sedative, than they had in Florida.[footnoteRef:15] The issue with this is that the drugs are picked in an essential guessing–game by an individual who likely has no medical training or experience. People have been forced into playing a guessing–game with lethal cocktails of drugs because in the past, only the same drugs were used but with changing sentiments toward capital punishment, these drugs have become so scarce and nearly impossible to acquire. Sodium thiopental was the preferred drug that Hospira stopped manufacturing around 2010, and no other companies were approved to manufacture or distribute this drug in accordance with Food and Drug Administration standards.[footnoteRef:16]    [15:  Berger, E. GROSS ERROR, 91 Wash. L. Rev. 929, at 936.  ]  [16:  Id. at 990. ] 

The execution was stopped part way through, but Mr. Lockett succumbed to a heart attack 43 minutes after the execution commenced. The reason why the execution was halted was because after several attempts to locate a suitable vein in both arms, the jugular vein, the feet, legs, and groin, prison personnel announced that Mr. Lockett had a vein failure and postponed the execution.  
The drugs were properly administered, but a modesty cloth placed over Mr. Lockett’s groin during the procedure impeded the prison personnel from noticing that an IV connection in the groin had collapsed because of a collapsed vein. Mr. Lockett appeared to be in great distress, lunging off the execution gurney, struggling violently, and speaking about how something was not going properly with his execution. Witnesses to the execution stated that it “looked like torture”. It was assumed that the drugs had been absorbed into the tissue, which can cause severe issues like burns.[footnoteRef:17]  [17:  Id. at 941.  ] 

Alabama’s use of midazolam in the execution of Ronald Smith in December 2016, resulted in nearly fifteen minutes of Smith heaving and gasping for breath[footnoteRef:18]. The execution took 34 minutes to complete, in which Mr. Smith coughed and heaved throughout the execution. He clenched his left fist and had one eye open for a 13-minute period. It is unknown whether this eye-opening was voluntary or an involuntary muscle movement. He was observed to be conscious for a portion of his execution, contrary to the purpose of the sedative midazolam, which is meant to tranquilize the individual, so they do not feel pain or suffering caused by the administration of the latter two drugs.   [18:  Jones, D. POOR EXECUTION: PUTTING AN END TO GRUESOME DEATH PENALTIES IN OKLAHOMA, 54 
Tulsa L. Rev. 149  (2018) at 151-152. ] 

Arkansas’s use of midazolam in four executions in April 2017 raised concerns and in the execution of Kenneth Williams, witnesses, including his attorney, reported coughing, convulsing, lurching, and jerking[footnoteRef:19]. His attorney described the execution as “horrifying” and other witnesses said it was the longest they had seen an individual remain conscious during a lethal injection execution. An Associated Press reporter noted that Mr. Williams lurched 15 times in quick succession, followed by more lurches, just three minutes after the midazolam was administered. It is curious whether the lurching and coughing is a side-effect of midazolam or if it is a sign of discomfort.    [19:  McGehee v. Hutchinson, 463 F. Supp. 3d 870 (2020) at 32.  ] 

In January 2017, Florida abandoned its use of midazolam as the first drug in its three-drug protocol and replaced it with etomidate. Two states have used midazolam in a two-drug protocol consisting of midazolam and hydromorphone: Ohio (Dennis McGuire) and Arizona (Joseph Wood). Both of those executions, which were carried out in 2014, were prolonged and accompanied by the individuals gasping for breath[footnoteRef:20]. After its botched execution of Mr. McGuire, Ohio abandoned its use of midazolam in a two-drug protocol, but then in October 2016 decided to keep midazolam in a three-drug protocol.   [20:  Jones, D. POOR EXECUTION: PUTTING AN END TO GRUESOME DEATH PENALTIES IN OKLAHOMA, 54 
Tulsa L. Rev. 149  (2018) at 151-152.  ] 

In December 2016, Arizona abandoned its use of midazolam in either a two-drug or a three drug protocol. Three states have, at some point, proposed using midazolam in a two-drug protocol (Louisiana, Kentucky, and Oklahoma) but none of those states has followed through with that  formula. Some states have proposed multiple protocols. Missouri administered midazolam to inmates as a sedative before the official execution protocol began. 
 
Fentanyl 
Nebraska first used fentanyl in the August 14, 2018, execution of Carey Dean Moore. On 
August 14, 2018, more than two decades after last putting a prisoner to death, Nebraska executed Carey Dean Moore. The execution, which used an untested drug formula of diazepam (the sedative Valium), fentanyl citrate (an opioid painkiller), citraturias besylate (a paralytic), and potassium chloride to stop the heart, took a total of 23 minutes to kill Mr. Moore. It was the state’s first execution ever by lethal injection, and its first execution since 1997.[footnoteRef:21]   [21:  Madsen, K. Execution on the Ballot: Lessons for Judicial Review of Ballot Measures from the Death Penalty Referendum in Nebraska, 99 Neb. L. Rev. 254 (2020) at 277.  ] 

The first drug, diazepam, was administered at 10:24 am, and Moore, who had spent 38 years on death row, was pronounced dead at 10:47. Associated Press reporter Grant Schulte, a media witness who kept a timeline of events during the execution, reported that on three occasions prison officials dropped a curtain that prevented the witnesses from seeing portions of the execution, and that towards the end of the procedure Moore’s face turned reddish, then purple. 
Moore was the first person in the United States to be executed using the opioid fentanyl.  
Nevada has also announced that it will use fentanyl in combination with other drugs to carry out executions. The use of fentanyl is so controversial particularly today, as fentanyl overdose-related deaths are on the rise in the United States. Many victims of fentanyl overdoses obtain and ingest drugs that happen to be laced with fentanyl. Fentanyl is a synthetic opioid that is fifty times more potent than heroin and one hundred times more potent than morphine. Just two milligrams of fentanyl is considered a lethal dose by experts, but some counterfeit pills that are laced can contain twice the lethal dose. It should be noted that there are two types: 
pharmaceutical fentanyl and illegally made fentanyl.  
 
Are These Further Examples Of Lethal Injections Failues
Until 2010, the rate of botches lethal injections execusions in the United States was 7.12%, which is significantly higher than any other method of execution (lethal gas at 5.4%, hanging at 3.12%, electrocution at 1.92%, and firing squad at 0%).[footnoteRef:22] Substantial evidence suggests that botched lethal injections can inflict on the prisoner unnecessary pain and indignity, and media-witnessed injections have shown a significant pattern of mishaps, particularly in Texas, where lethal injection has been administered most frequently. For example, prisoners can suffer if they do not have suitable veins or if they receive an inadequate dosage of sodium thiopental (in which case they might regain consciousness and sensation while being injected with the two other chemicals). In such a scenario (or through a mix-up of the drug sequence), a prisoner might feel excruciating pain but not be able to show it because he or she is paralyzed by the pancuronium bromide.   [22:  Sarat, A. Gruesome Spectacles: Botched Executions and America's Death Penalty (2014) at 177-78.  ] 

These state lethal injection protocols have showed that such failures can be linked to vague lethal-injection statutes, uninformed prison personnel and executioners (who typically are not medically trained, because doctors are normally precluded from participating in executions), and inaccurate directions that reveal errors and ignorance about the how the procedure should go on. 
 
Baze v. Rees  
The petitioners were convicted of a double homicide and sentenced to death in Kentucky. 
Kentucky’s primary method of execution was lethal injection at the time, and still is. Kentucky used a standard three-drug protocol: a sedative, a paralytic, and a heart-stopping drug. In the lower court, the petitioners claimed that the lethal injection protocol used in Kentucky constitutes cruel and unusual punishment in violation of the Eighth Amendment, because there is a risk that the protocols could be followed incorrectly and thereby result in significant pain for the prisoner. The petitioners presented an alternative method of lethal injection through the use of a one-drug protocol, a large dose of sodium thiopental, which at the time was not used or adopted by any other state. Sodium thiopental is a short-acting depressant of the central nervous system which induces hypnosis and anesthesia, but not analgesia. The issue here now is that Hospira stopped manufacturing this drug. The lower court determined that Kentucky’s protocols for lethal injections do not violate the Eighth Amendment. 
On April 16, 2008, the Supreme Court of the United States, in a 7-2 decision, ruled that 
Kentucky’s standard three-drug protocol for carrying out executions by lethal injection does not equate to cruel and unusual punishment under the Eighth Amendment. Seven Justices wrote that the Court is far from a consensus about how to resolve further issues that will likely arise from the lethal injection question. The two men, Ralph Baze and Thomas C. Bowling challenged 
Kentucky’s administration of its lethal-injection protocol in state court. Kentucky had conducted only one execution by lethal injection, so the Court had a limited record before it on which to judge the risks of severe pain from this process.  
The holding was simple: “The Eighth Amendment of the Constitution prohibits the infliction of cruel and unusual punishment. It has been established that capital punishment does not violate the Eighth Amendment, and that the Eighth Amendment does not require that all risk of pain be eliminated.”[footnoteRef:23] Executions violate the Eighth Amendment when they involve a method of execution in which there is an objectively intolerable risk of harm that is cruel and unusual. Any suggested alternative procedures have to be feasible, readily implemented, and must significantly reduce a substantial risk of pain. It is important to note that a state that unjustifiably ignores an adequate alternative procedure can be found to inflict cruel and unusual punishment by continuing to use established procedures. The Court opined that the petitioners have failed to show that there is a substantial risk that the first drug will be administered improperly. The Court also opined that the petitioners failed to show that Kentucky’s established protocols violate the Eighth Amendment. Justices Ginsburg and Souter dissented, noting that the case should have been remanded to the  [23:  Baze v. Rees, 553 U.S. 35, 128 S. Ct. 1520 (2008). ] 

Kentucky 	courts 	for 	further 	review 	of 	alternatives 	to 	the 	present 	protocol. 
 Justice John Paul Stevens concurred in the Court’s judgment, but wrote separately, indicating that the current case does not resolve the entire issue of lethal injections: 
“I assumed that our decision would bring the debate about lethal injection as a method of execution to a close. It now seems clear that it will not. The question whether a similar three-drug protocol may be used in other States remains open and may well be answered differently in a future case on the basis of a more complete record. Instead of ending the controversy, I am now convinced that this case will generate debate not only about the constitutionality of the three-drug protocol, and specifically about the justification for the use of the paralytic agent, pancuronium bromide, but also about the justification for the death penalty itself.” 

Following Baze, other issues arose that arguably increased the risks of prisoners suffering during lethal injection executions. They included the adoption by states of entirely untested single drug protocols using only sodium thiopental, as well as a shortage of sodium thiopental after production of the drug was halted by its sole U.S. manufacturer, Hospira, Inc., in 2011[footnoteRef:24]. This was just three short years after the Baze v. Rees decision came down, where the petitioners suggested the use of a lethal dose of sodium thiopental as an alternative to the three-drug protocol. The sodium thiopental shortage forced prison officials to import the drugs from foreign manufacturers, where a lack of government and industrial standards could have tremendously increased the risk that the drugs acquired would be impure, expired, or ineffective at rendering the individuals unconscious during the execution.   [24:  Berger, E. GROSS ERROR, 91 Wash. L. Rev. 929, at 990.  ] 

Continuous protocol shifting among the states after Baze eventually resulted in many distinct protocols, which differed with respect to the number and kinds of drugs used. The instability of the accessible drugs made scholars and experts question whether prisons would begin to experiment on those sentenced to death in their respective states. The accumulation of these constitutional challenges even led some states to abolish the death penalty, like New Jersey and Connecticut, in 2007 and 2012 respectively.  
 
Glossip v. Gross  
Richard Glossip and several other inmates on death row in Oklahoma filed a petition in federal district court against Kevin Gross and other state officials to enjoin executions in the state.[footnoteRef:25] This means that the petitioners wanted to prevent the state from performing the executions by   [25:  Glossip v. Gross, 576 U.S. 863, 135 S. Ct. 2726 (2015). ] 

getting an injunction from the district court. The inmates alleged that one of the drugs used in the state’s three-drug lethal injection constituted cruel and unusual punishment under the Eighth Amendment to the U.S. Constitution because the drug might not prevent extreme pain. The district court rejected the claim, and the court of appeals affirmed. The United States Supreme Court granted review. It seems that the same issue has come up in multiple jurisdictions which can make one wonder, why do the courts keep rejecting the petitions of so many prisoners?  
In order to prove a method of execution amounts to cruel and unusual punishment, a defendant must show that a method of execution has a substantial risk of harm compared to alternative methods. Here, according to the majority, Mr. Glossip had failed to prove that the state’s three-drug lethal injection is inadequate and causes extreme pain. Thus, the Court concluded that the lethal injection does not have a substantial risk of harm as compared to other methods of execution and does not constitute cruel and unusual punishment.  
Justice Scalia’s concurrence in this case is noteworthy. He responds to the dissent of Justice Breyer and his call to abolish the death penalty. He noted that the Court cannot possibly hold unconstitutional that which the United States Constitution explicitly contemplates. The Eighth 
Amendment bars punishments that add “terror, pain, or disgrace” to a legal capital sentence.[footnoteRef:26] He opined that the argument that the death penalty is cruel due to lengthy stays on death row under poor conditions is “nonsense”. He also added that if the conditions are bad, the remedy is to cure those conditions, not to abolish the punishment. The delays are a product of this Court’s own making, having adopted numerous protections for capital defendants. The constitutionality of the death penalty is for the states to decide, not the Court.   [26:  Baze v. Rees, 553 U.S. 35 (2008) (Thomas, J., concurring in the judgment). ] 

Again, on June 29, 2015, the U.S. Supreme Court held that Oklahoma prisoners “failed to establish a likelihood of success on the merits of their claim that the use of midazolam violates the Eighth Amendment.” Four prisoners on Oklahoma’s death row had challenged the state’s use of midazolam as the first drug in a three-drug protocol, saying that it “fails to render a person insensate to pain.” The Court deferred to a District Court ruling upholding the use of midazolam. Justice Samuel Alito stated that, in order to prevail, the inmates would have had to identify a 
“known and available alternative method” that has a lower risk of pain. But, what is a “known and available alternative method”? It seems that Justice Alito and the majority were suggesting that the inmates concede that they would prefer a more barbaric method of execution like hanging or the electric chair. The decision allowed states that used midazolam, including Oklahoma, to resume executions, though they could still consider alternatives at the time the decision came down almost ten years ago (2015). 
Bucklew v. Precythe 
Russell Bucklew was convicted by a state court jury of 1997 Missouri murder, kidnapping, and rape, and was sentenced to death. After exhausting the Missouri state appeals process, Mr. Bucklew was scheduled to be executed on May 21, 2014. Then, Mr. Bucklew filed an action in federal district court alleging that execution by Missouri’s lethal injection protocol would constitute cruel and unusual punishment in violation of the Eighth Amendment as applied to him because he suffered from a unique congenital medical condition. Mr. Bucklew opined that lethal injection would likely cause him to hemorrhage during the execution, which could have potentially caused him to choke on his own blood.  
Mr. Bucklew had a rare congenital disease that causes blood-filled tumors in his head, neck, and throat, which can easily rupture. Mr. Bucklew argued that execution by lethal injection creates a significant risk that his tumors will erupt, causing unnecessary and excruciating pain and risking death by suffocation, which would be considered a botched execution based on what we know about the procedure and how the drugs used are meant to operate. Mr. Bucklew’s expert stated that the hemorrhaging of the tumors “will further impede Mr. Bucklew’s airway by filling his mouth and airway with blood, causing him to choke and cough on his own blood during the lethal injection process.” 
He proposed nitrogen hypoxia as an alternative method, which was not a typical practice in Missouri at the time. This method was legally used for the first time in the United States by Alabama in January 2024[footnoteRef:27]. He also requested discovery of the qualifications of two members of the lethal injection team, alleging that they might not be qualified for the duties they were hired to perform. This was an interesting strategy because the individuals on death row are aware of the botches in executions happening across the nation, even to this day.   [27:  Bogel-Burroghs, N. and VanSickle, A. “The World is Watching”: Witnesses Report Kenneth Smith Appeared Conscious, “Shook and Writhed” During First-Ever Nitrogen Hypoxia Execution. Death Penalty Information Center (2024).  
 ] 

The district court granted summary judgment to the state, finding that Bucklew failed to show that the state’s execution method “presents a risk that is sure or very likely to cause serious illness and needless suffering, and give rise to sufficiently imminent dangers,” and failed to propose “an alternative that is feasible, readily implemented, and in fact significantly reduces a substantial risk of severe pain.” Curiously, it is being pondered whether nitrogen hypoxia reduces a substantial risk of severe pain to this day. It seems like common sense that nitrogen hypoxia may  be less painful than execution by lethal injection with some of the drugs that are used like midazolam or thiopental. Additionally, the district court denied Bucklew’s request for discovery and found that it was inappropriate to “assume that Missouri employs personnel who are incompetent or unqualified to perform their assigned duties.”  
The holding by the Supreme Court of the United States was simple: it reasserted that a death-row inmate alleging that the state’s method of execution constitutes cruel and unusual punishment in violation of the Eighth Amendment, either on its face or as applied to that inmate, must show (1) a feasible and readily implemented alternative method that would significantly reduce a substantial risk of severe pain and (2) that the state refused to adopt the method without a legitimate penological reason. The majority concluded by performing this test that Mr. Bucklew did not meet his burden.[footnoteRef:28]   [28:  Bucklew v. Precythe, 139 S. Ct. 1112, 203 L. Ed. 2d 521 (2019). ] 

The Court first considered the proper test (Baze) for challenges to lethal injection protocols as applied to a particular inmate. In Baze v. Rees, 553 U.S. 35 (2008), the Court held that a state’s refusal to alter its lethal injection protocol could violate the Eighth Amendment only if an inmate first identified a “feasible, readily implemented'' alternative procedure that would “significantly reduce a substantial risk of severe pain.” Additionally, in Glossip v. Gross,  the Court clarified that the plurality opinion in Baze was controlling. The Court reasserted that the Eighth Amendment does not guarantee a painless death, only punishments that “intensify the sentence of death” with a “superaddition of terror, pain, or disgrace.” Essentially, a petitioner who brings forth an Eighth Amendment challenge must satisfy the Baze-Glossip test and meet its burden. The Court rejected 
Bucklew’s argument that methods posing a substantial risk of suffering when applied to a particular inmate should be considered “categorically'' cruel.  
 
The Court noted that Bucklew failed to prove that this method of execution would 
“superadd” any terror, pain, or disgrace to his death. This is precisely the problem: it seems that in Mr. Bucklew’s specific circumstance, he would be exposed to the potential superaddition of those elements in the test because of his underlying condition. Throughout the realm of law, some preexisting conditions of individuals in tort claims or other criminal acts are considered when assessing liability or fault, otherwise known as “taking the plaintiff or victim as they are”. This begs the question of whether the Eighth Amendment is truly “one size fits all” or if it needs to be applied to properly demonstrate equity rather than equality. Is it truly fair and just as it was interpreted by the Court here?  
The majority identified two reasons Bucklew failed to show his proposed alternative, nitrogen hypoxia, was viable. First, he did not produce adequate evidence that the method of nitrogen hypoxia could be readily implemented, and he failed to show that the state lacked a legitimate reason for declining to switch from its current method of execution to one that is untried and untested. Additionally, the Court found that even if Bucklew had satisfied his burden of showing a viable alternative, he failed to show that the alternative would significantly reduce a substantial risk of severe pain. 
In a concurrence, Justice Brett Kavanaugh added that all nine justices agreed that the alternative method proposed by the death row prisoner “need not be authorized under current state law.” He would simply have to prove that it is ready and feasible. This opens the door for many petitioners to suggest alternative methods used in other states and will likely produce a number of appeals with similar content and arguments as this case, given that Alabama has recently pioneered the use of nitrogen hypoxia in executions. Mr. Bucklew was executed by the state of Missouri on 
October 1, 2019.  
Nelson v. Campbell 
David Nelson was sentenced to death for murder and scheduled for execution in 1997. Multiple appeals and habeas petitions filed in federal court delayed the execution until 2002, when an 11th Circuit Court of Appeals panel unanimously rejected Mr. Nelson’s claim dealing with the alleged violation of his Sixth Amendment right to an attorney. After his final appeal was rejected, Mr. Nelson was rescheduled for execution on October 9, 2003. 
Mr. Nelson filed a petition in federal district court alleging that the method of execution proposed by Alabama violated his Eighth Amendment protection against cruel and unusual punishment. The state had notified Mr. Nelson that because of damage done to his veins by previous intravenous drug abuse, the execution procedure might require corrections officers to cut through muscles and fat in his arm in order to get access to a vein that would carry the toxins. He claimed that this was an inhumane method of execution and should be barred. This does seem quite barbaric, to have corrections officers, not surgeons, hacking through tissue and fat to access a viable vein like a seventh-grade science lab experiment. It is not even known whether a local anesthetic would be administered or how far the officers might have to cut into Mr. Nelson’s tissue to locate the suitable vein.  
Mr. Nelson also argued that the petition was not an appeal of his conviction or sentence but rather a lawsuit challenging the constitutionality of the proposed execution procedure. The state countered that Nelson's appeal was intended only to prolong his life through procedural delays, exactly what the federal law was designed to prevent, and should therefore be thrown out.  
The federal district court agreed with the state, holding that Nelson's appeal dealt not just with the procedure but with the sentence itself. It was therefore functionally equivalent to a habeas corpus petition, which was barred by Section 2254. An 11th Circuit Court of Appeals panel affirmed the decision of the lower court. After the 11th Circuit declined to rehear the case en banc, the U.S. Supreme Court issued a stay of execution and then accepted the case for appeal.  
The Court ruled unanimously that Nelson's suit dealt only with the proposed method of execution, not with his conviction or sentence, and was therefore different from a habeas corpus appeal or petition. The Court noted that Nelson had a right to challenge the procedure for his execution using the same legal approach he might have used to challenge the conditions of his prison. On May 24, 2004, the Supreme Court unanimously ruled in favor of David Nelson. It is important to note that the question presented was: Is a prisoner’s appeal of the proposed procedure for his execution functionally equivalent to a habeas corpus petition and therefore barred by Title 28, Section 2254 of U.S. Code?[footnoteRef:29]  [29:  Nelson v. Campbell, 541 U.S. 637, 124 S. Ct. 2117 (2004). ] 

The Court determined that because Nelson’s lawsuit challenged only the proposed method of execution. This made it different from a habeas corpus appeal. David Nelson passed away in the prison infirmary on November 2, 2009. This case is essential to establish that prisoners on death row have a right to petition their methods of execution and it will not be seen as an attempt to extend their time before execution is imminent. Mr. Nelson had a clearly justifiable argument and a concern for his comfort and method of punishment which would be carried out by the state of Alabama.  
 
Hill v. McDonough 
In 1983, Clarence Hill was sentenced to death for first-degree murder in Florida. Around early 2000, Hill’s first federal habeas corpus petition was dismissed. During this time, Florida law 
 
specified that a person’s death sentence would occur through lethal injection, unless the individual chose to be executed by electrocution. Curiously, the law did not specify which lethal injection method or procedure would be used, and it came out that Florida Department of Corrections did not implement a specific lethal injection protocol. In 2005, Florida’s governor Jeb Bush signed Mr. Hill’s death warrant, and Mr. Hill then filed a post-conviction petition in state court. He raised an Eighth Amendment claim that the three-drug lethal injection cocktail that the state would probably use had a high risk of inflicting severe pain. Mr. Hill intelligently alleged that the first drug would not be a sufficient anesthetic, presuming that he would still be awake when paralyzed and given drugs that would induce a fatal heart attack, which would be intensely painful. 
The state court rejected Mr. Hill’s post-conviction petition as a successive, procedurally barred petition. Mr. Hill filed a 42 U.S.C. § 1983 action (a civil action for deprivation of rights) in federal district court that sought an injunction preventing the government from using the threedrug procedure. The district court, possibly mistakenly, construed Hill’s § 1983 action as a habeas corpus petition and dismissed it as an improperly filed successive petition. On the day of his execution, the United States Court of Appeals for the Eleventh Circuit affirmed. The United States 
Supreme Court issued a temporary stay of Mr. Hill’s execution and granted his petition for certiorari. 
The holding was favorable: a federal court must construe a death-sentenced petitioner’s challenge to lethal-injection procedure as a 42 U.S.C. § 1983 action rather than a habeas corpus petition. In the decision, the Court repeated that federal law provides two main avenues for incarceration-related complaints: a habeas corpus petition filed under 28 U.S.C. § 2254 that challenges either the validity of confinement or the factors affecting the duration of confinement, or § 1983 actions are challenges to the circumstances of confinement. The Court cited its decision in Nelson v. Campbell, 541 U.S. 637 (2004), where the Court determined that a petition challenging lethal injection procedure did not need to be construed as a habeas corpus petition because the petitioner did not demand a permanent injunction against lethal injection, which would have effectively challenged the nature of his sentence.  
The Court continued by noting that the Nelson Court further stated that a stay of execution is an equitable remedy and not a right; like other stay applicants, death-sentenced petitioners must show that they meet all of the requirements for a stay, including a significant possibility that the claims will be successful. In this case, like Nelson, the Court opined that Mr. Hill’s action would not necessarily permanently prevent the state from executing him by lethal injection. Mr. Hill simply challenged only the state’s probable or intended injection method. The decision of the district court and the affirmation of the circuit court were reversed and remanded.  
In June 2006, the U.S. Supreme Court unanimously ruled in favor of Mr. Hill, who was not granted a second temporary stay and was executed by lethal injection in September 2006.[footnoteRef:30]   [30:  Hill v. McDonough, 547 U.S. 573, 126 S. Ct. 2096 (2006). ] 

 
A Potential Solution to the Lethal Injection Question 
 
The Firing Squad 
Execution by firing squad is the least botched method of execution in the United States over its history, at 0.0%[footnoteRef:31]. Many agree that the firing squad is the most humane method of  [31:  DiStanislao, P. LETHAL INJECTION, POLITICS, AND THE FUTURE OF THE DEATH PENALTY: THE 
DEATH PENALTY AND LETHAL INJECTION: COMMENT: A SHOT IN THE DARK: WHY VIRGINIA SHOULD ADOPT THE FIRING SQUAD AS ITS PRIMARY METHOD OF EXECUTION, 49 U. Rich. L. Rev. 779 (2015) at 
788.  ] 

 
execution that is still available in the United States, including Justice Sotomayor, who also described it as a “devolution into a more primitive era.”[footnoteRef:32] The idea is reasonably based on the expectation that the bullet will strike the heart, which would rupture it and cause immediate unconsciousness and quick death. But why is the firing squad a better alternative? What are the benefits and drawbacks? It seems we have approached a point in the United States where we cannot pinpoint a progressive alternative and that the firing squad seems a bit antiquated. We must remind ourselves that death is usually not painless, whether it be brought on by a car accident, cancer, drowning, a heart attack or the like.   [32:  Glossip v. Gross, 576 U.S. 863, 135 S. Ct. 2726 (2015). ] 

Death is usually messy, raw, and unplanned. What about when we can plan it? Many death row inmates with an option between execution methods will ask themselves: do I want a potentially slow, torturous, and drawn-out death brought on by drugs, or less than a second of pain from a gunshot wound to the heart? Some will argue that the most humane deaths are the quickest ones, where it is debated whether the “victim” even felt any pain.  
Ronnie Lee Gardner was the first man in Utah to be executed by firing squad in fourteen years. He was sentenced to life in prison for a 1984 murder, and then was given the death penalty for murdering an attorney in 1985. Since he was sentenced to death before Utah eliminated the firing squad in 2004, he had a choice between lethal injection, Utah’s primary method, and execution by firing squad. Utah authorizes the firing squad only if the state is not able to obtain lethal injection drugs or lethal injection is declared unconstitutional.[footnoteRef:33] Oklahoma also allows this.[footnoteRef:34] He wore a navy-blue jumpsuit to conceal any blood that pooled under it, and an anonymous squad of marksmen were lined behind a brick wall with a gun port, armed with .30-caliber Winchester  [33:  Utah Code Ann. § 77-18-5.5. ]  [34:  Okla. H.B. 1879 at § 1014 (D). ] 

 
rifles. Mr. Gardner was executed by the state of Utah on June 18, 2010. It was noted later that Utah law enforcement officers had volunteered for the execution, and their identities will forever remain anonymous.[footnoteRef:35] There was likely a standby executioner, in case one of them “loses his nerve”, said  [35:  Cutler, Christopher Q. Nothing less than the Dignity of Man: Evolving Standards, Botched Executions and Utah's Controversial Use of the Firing Squad, 50 Clev. St. L. Rev. 335 (2003). ] 

Gary DeLand, executive director of Utah’s corrections agency from 1985 to 1992.[footnoteRef:36]   [36:  UTAH ADMIN. R. R251-107-4(3)(a). ] 

Justice Sotomayor’s dissent in Glossip v. Gross is moving:  
“Her final assessments of the firing squad are the most compelling because they consider the calculation of the method's cruelty versus visible violence through the eyes of a condemned inmate. As Justice Sotomayor explains, an inmate may view the ‘visible yet relatively painless violence’ associated with the firing squad as ‘vastly preferable to an excruciatingly painful death hidden behind a veneer of medication.’ With that statement, Justice Sotomayor rightly acknowledges that lethal injection may be even more gruesome than the firing squad if only we were allowed to see behind lethal injection's ‘curtain.’”[footnoteRef:37]  [37:  Denno, Deborah. THE FIRING SQUAD AS "A KNOWN AND AVAILABLE ALTERNATIVE METHOD OF EXECUTION" POST-GLOSSIP, 49 U. Mich. J.L. Reform 749 (2016). 
 ] 

The firing squad could hypothetically meet the Baze-Glossip test if applied. The alternative method is “known” and readily “available”, as it has been used for centuries globally, not just in the United States. There is extensive research done on the process of execution by firing squad, and it is quite clear what the implications are regarding the use of firearms. This differs from lethal injection because in the grand scheme of this method, it is still in its infancy compared to more traditional methods. Additionally, there is evidence suggesting it is the quickest, least painful, and most reliable method that currently exists ("a lesser risk of pain"). As Chief Judge Alex Kozinski's 
 
dissent in Wood v. Ryan suggests the firing squad also satisfies an array of practical and constitutional concerns that counter the long-held problems associated with lethal injection procedures.[footnoteRef:38] Judge Kazinski also noted curiously that, “if we as a society cannot stomach the splatter from an execution carried out by firing squad then we shouldn’t be carrying out executions  [38:  Id. ] 

at all.”[footnoteRef:39]    [39:  Wood v. Ryan, 759 F.3d 1076 (9th Cir. 2014). ] 

It is common knowledge that ammunition is always used for the purpose which it was intended: to destroy its target. It seems more practical and sterile to use ammunition for an execution rather than IV drugs that typically serve a different purpose. It can also be argued that marksmen are much better trained at their job than personnel who are administering the lethal injection drugs, and that ammunition is always easy to come by within the states that allow the death penalty because it is plentiful within the United States. Plus, the outcome seems to be more promising: between ten to fifteen large caliber bullets used by rifles can inflict severe, fatal damage almost instantly without much room for error. According to Utah Representative Paul Ray, "shooters aim for the chest rather than the head because it's a bigger target and usually allows for a faster death."[footnoteRef:40] If performed properly, this should bring about instant death, which seems to be more humane than a drawn-out death by lethal injection, known for its haunting side effects like failure to sedate and causing drowning. Although the firing squad seems quite graphic, the botch rates are nonexistent, and death comes quickly and painlessly. This seems like the most reasonable alternative compared to the unfolding horrors of lethal injection.   [40:  McCombs, B. Utah's Firing Squad: How Does It Work? ABC News (Mar. 24, 2015), 246.  ] 

 
In Conclusion 
 
 Lethal injection has proven to not be nearly as lustrous as it appeared to be during its inception in the 1970’s. It seemed to be like putting an animal to sleep, but the gruesome reality of it should make humans weary of even using these drugs on animals, let alone humans. Between skin melting off, tissue being cut, bones being nicked, anesthetics failing to properly go into effect, drowning simulations, and heart attacks, the new era of execution method leans toward barbarism more-so than older, far more reliable methods. The fact that some death row prisoners are electing to accept any method other than lethal injection is telling, and sobering. 
Again, it demonstrates that the fears of botched executions are very real and tangible inside the walls of death row. Some prisoners have accepted that they are going to die, but should they have to endure the trauma of knowing it will likely be painful, or even torturous? Some may argue that they did not have the same regard for their victims, but the government is supposed to be more humane and merciful than a private citizen. Any reasonable person can see that the suffering endured by these prisoners who were executed by lethal injection was nothing short of cruel and unusual, regardless of what holdings have come from these cases.  
While the firing squad can seem brutish, with undertones of war and lack of humanity or feeling, it may just be our most sound route to humane executions, whatever that can possibly mean. It is far less costly, less frightening, and less obscure than lethal injection. Murder goes against human nature, but so long as some jurisdictions vote to use their discretion in taking away the lives of their citizens, we must strive for a way to minimize any further suffering, even if it is brought onto some of the most vicious, unremorseful killers the United States has ever seen.  


````````````````````````````````````````````````````````````````
Notes
botched and rushed execution.  
Mr. Purkey was pronounced dead at 8:19 am. Two hours after Mr. Purkey was pronounced dead, the Circuit Court entered the final order: “Appellant’s sentence has been carried out rendering the motions and the appeal moot. Accordingly, all pending motions are denied, and this appeal is dismissed as moot.”[footnoteRef:41] Mr. Purkey’s attorney, Rebecca Woodman, stated,   [41:  Id.  ] 

“The government used every weapon in its arsenal to prevent any court from deciding the merits of his incompetency claim, even as evidence in its own possession showed Mr. 
Purkey’s mental capacity was profoundly impaired. And by barreling ahead to execute during the COVID-19 pandemic, the government recklessly placed hundreds of people at serious and unnecessary risk.”[footnoteRef:42]   [42:  Defender Services Office, Training Division. The Following Is A Statement From Rebecca Woodman, Attorney For Wesley Ira Purkey, 2020.  
 ] 

Mr. Purkey was sentenced to death in 2004 for the rape and murder of a teenage girl and the murder of another woman. He suffered excruciating pain and agony similar to drowning during his execution, which was completed using pentobarbital. He suffered severe bilateral acute pulmonary edema, causing fluid to quickly enter his lungs and trachea. This is what causes the near–drowning sensation, which medical experts have cited as one of the most excruciating feelings known to man. This has caused many people to raise an eyebrow and look to the Eighth Amendment for cruelty and unusualness in using pentobarbital in executions by lethal injection.  
Dr. Gail Van Norman stated that the flashflood feeling of the lungs filling up so suddenly and painfully can only happen while the individual is still alive, making this execution even more gruesome. Dr. Van Norman said, “It is a virtual medical certainty that most, if not all, prisoners will experience excruciating suffering, including sensations of drowning and suffocation from (the drug) pentobarbital.”[footnoteRef:43]  [43:  In re Fed. Bureau of Prisons' Execution Protocol Cases, U.S. Dist. (D.C. 2020) at 11.  ] 
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